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LAW  447H1S 


Intensive  Course  January  2013 


Adhesion  Contracts:  The  Perils  of  Clicking  "I  Agree" 

Professor  Margaret  Jane  Radin 


Class  1.  Mon.  Jan.  7,  2:00-4:00  pm,  FLV.  Introduction  and  Overview 

Topics:  What  is  boilerplate?  Common  clauses  and  their  effects;  Information 
asymmetry  and  heuristic  biases;  Overview  of  US  legal  regime 

Assignment:  Margaret  Jane  Radin  ("Boilerplate"  book),  pp.  10-12,  24-29 
(asymmetry,  bias),  111-119, 124-141;  Students,  please  bring  to  class  examples  of 
boilerplate  you  have  encountered 


Class  2.  Tues.  Jan.  8,  6:10-8:10  pm,  FLV.  A  Look  at  the  Canadian  Situation 

Topics:  Common  Law  and  Civil  Law;  Current  trends  in  case  law 

Assignment:  Sebastien  Grammond,  "The  Regulation  of  Abusive  or  Unconscionable 
Clauses  from  a  Comparative  Perspective";  Stephen  Waddams,  "Abusive  or 
Unconscionable  Clauses  from  a  Common  Law  Perspective" [optional);  Griffin  v.  Dell 
Canada;  Loychuk  v.  Cougar  Mountain  Adventures 


Class  3.  Thurs.  Jan.  10, 4:00-6:00  pm,  FAS.  Boilerplate  and  Contract  Theory: 
Autonomy  Branch  (Free  will) 

Topics:  Voluntariness  or  consent;  Reevaluating  traditional  contract  doctrines 

Assignment:  Radin,  pp.  57-62,  82-90;  Randy  Barnett,  "Consenting  to  Form 
Contracts"  [omit  Part  IJ 


Class  4.  Fri.  Jan.  11, 12:00-2:00  pm,  FAS.  Boilerplate  and  Contract  Theory: 
Economic  Branch  (Efficiency) 

Topics:  Economic  analysis  of  contract  law;  Turning  "property  rules"  into  "liability 
rules";  Contract-as-product 

Assignment:  Radin,  pp.  62-66  (welfare  theories),  69-76,99-105  (to  end  of  carryover 
paragraph);  Hill  v.  Gateway;  Douglas  Baird,  "The  Boilerplate  Puzzle"  [omit  Part  III] 
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Class  5.  Mon.  Jan.  14,  6:10-8:10  pm,  FLV.  Improving  Analysis  of  Boilerplate 
Enforceability 

Topics:  Beyond  autonomy  and  welfare  theories;  A  proposed  analysis  for  judges; 
Boilerplate  between  commercial  parties 

Assignment:  Radin,  pp.  66-68, 155-176,178-180;  Mitu  Gulati  &  Stephen  Choi, 
"Contract  as  Statute"  [omit  Part  111] 


Class  6.  Tues.  Jan.  15,  2:00-4:00  pm,  FA3.  Escaping  Contract:  Other  Regulatory 
Possibilities 

Topics:  Boilerplate  as  tort;  Piecemeal  regulation;  A  comprehensive  regime  (the  EU 
approach) 

Assignment:  Radin,  pp.  206-213,  218-221  (US  patchwork),  225-232,  233-239 
(comprehensive  regulation) 


Class  7.  Wed.  Jan.  16, 8:20-10:20  am,  FAS.  Market  Possibilities;  Conclusion 

Topics:  Consumer  push-back  and  reputational  harm  to  firms;  Market  signals  such 
as  ratings  or  seals  of  approval;  Technological  assistance  modalities 

Assignment:  Radin,  pp.  189-196;  Omri  Ben-Shahar,  "One-Contracts"  [Introduction 
and  Parts  III-IV  only];  Students  are  invited  to  submit  a  short  (no  more  than  2-3 
paragraphs)  proposed  paper  topic  for  instructor's  comment  [optional] 


Note  on  assigned  readings:  "Radin"  refers  to  a  book,  Margaret  ]ane  Radin, 
Boilerplate:  The  Fine  Print,  Vanishing  Rights,  and  the  Rule  of  Law  (Princeton 
University  Press  2012),  available  at  the  bookstore.  Other  readings  are  in  your 
course  pack. 

Course  evaluation:  Students  will  be  required  to  write  a  paper  of  2500-3000  words, 
which  will  be  graded  on  an  Honours/Pass/Fail  basis  for  JD  students  and  the  SGS 
scale  for  graduate  students.  Papers  must  be  delivered  to  the  Records  Office  by  4:00 
p.m.  on  Friday,  February  15,  2013. 
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